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Summary

The paper describes practical problems relatinghntomalization of discrimination in
labour law. It is about the role of compensation ftiscrimination, regardless of
whether one takes into account either a compengaborrepressive role. The legal
procedures with respect to employer's liability ftiscrimination are unclear, that is
why there is a number of practical problems. Théhauhas attempted to answer the
guestion why, depending on the amount of compemsedfjuired, a damage have to or
does not have to occur. The paper also refersedgbue of sharing the burden of proof
in case of discrimination.
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Introduction

Article 18(3d) of Labour Codeis one of the few regulations which
provide employer's unlimited liability for damagégsroperty). It has
been repeatedly amended. All the changes were aahedlapting its
content to international regulations. The literat@mphasizes that the
principle of non-discrimination is one of the masgcure principles
among other labour law principfes

Initially, the legislator limited the amount of cpensation, which an
employee was entitled due to unequal treatmentfoupn amount of
equivalent of the maximum of six remunerationstha original version
the legal norm, resulting from the above provisimgulated an unequal
treatment of men and women in employme@urrently the provision

“Mgr Marek Jasion, PhD student at the Jagiellotlaiversity.

The Act of June 26, 1974 - Labor Code, Journahafl 2016, item 1666.

%p, Czarneckilegal nature of compensation for discriminationemploymentPiZS
2/2012, p. 17.

3As can be read in the justification for the amendimie Labour Code "In the field of
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states that a persragainst whom an employer violated the princigfle o
equal treatment in employment, has the right to pmmsation based on
separate regulations and not lower than the minintemuneration.
Thus, as aresult of the changes, the number gbpsrwho can claim
damages based on that regulation was expanded.

Simplifying, it can be stated that due to the impiated
amendments a flat-rate quasi-compensation, deskcribethe original
version of the provision, took on the charactercompensatiorsensu
stricto. It is similar to the nature of compensation igihalian sense.
However such simplification is unjustified which imdicated by
judicaturé and doctrin@ They point out the fact that the legislator did
not specify the wunambiguous nature of the abovetiomed
compensation. Such alegal status, undoubtedlyemd#ke process of
decoding of legal norms, contained in this prowisidifficult. As
a consequence, one can observe, from time to hested discussions on
code-based regulations of discrimination.

The literature emphasizes that it is really difficto define social
goals of the above regulatidnDiscriminatory actions are generally
described as behaviors aimed at social exclfisibimtroduces a socially
negative aspect. This element is the basis fobtbadly understood anti-
discrimination solutior’s Therefore, the argument, according to which

equal treatment of men and women in employmenj: drants an employee, who has
been harmed as a result of violation of the prileciqf equal treatment of women and
men by an employer, the right to compensation énaimount not lower than the lowest
remuneration for work and no more than six t rematiens (Article 18-3d)".

“According to the well-established view, the injureérson may not only be an
employee, but also a former employee and an applfoa employment. See: T. Liszcz
Employer's compensation liability towards an empky2, PiZS ,1/2009, p. 2; P.
Czarnecki, op. cit., p. 18.

® Cf. Judgment of the Supreme Court of 10 July 201RBK 256/13, LEX No. 1515454,

® A. Sobczyk Labor law in the light of Constitution of the Réfia of Poland. Volume
Il. Selected problems and institutions of labow land constitutional human rights and
freedomsWarsaw 2013, p. 107.

" Ibidem, p. 108.

8 M. Lekston,Differentiation of labor lawjn: A. Swiatkowski (ed.),Studies in the field
of labour law and social policyKrakow 2013, p. 60. See also A. Sobczyk, op. pit.,
112

°A. Sobczyk draws attention to variety of anti-distnation solutions. He emphasizes
that "eliminating discrimination in labor law is lgran element of a broader prohibition
of discrimination in social life". See. A. Sobczyg. cit., p. 124.
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the original goal of the principle of non-discrimation is to counteract
this phenomenon and the secondary one is to prétseetfects®, seems
justified.

Recently, the literature has also pointed out the¢rimination may
cause social exclusion of a person, because thesgohenon violates
broadly understood personal freedom. Thus, theeptionh of human
dignity becomes the basic assumption. The protecsiainderstood both
as full participation in social life by using sdcialues that employment
determines and an employee's freedom from feave#s.

In practice, the legal regulation, resulting fromtiéle 18(3d) of
Labour Code, causes serious interpretation ditiiesil It is not entirely
clear which legal procedures on liability determia@ employer's
obligation for compensation. Secondly, there aserépancies regarding
the purpose of liability for damages. In the dawtrthere is no uniformity
in the assertion whether a compensation in quessomtended to
compensate for damages, or its primary goal ismfmement a preventive
and repressive functions.

Certainly, premises of liability for damages instinegard also require
analysis. | think, that special attention shoulddaed to the notion of
damage and its significance in terms liability. Beeond important issue
is distribution of burden of proof. In practicejghssue is a reason for
many controversial opinions.

1. Legal procedures on liability for damages for discimination

It is justified that analyzing an employing entgyliability for
damages (indemnity) for discrimination of we shoplay attention to
legal procedures on liability which determine it.
Supreme Court stressed the special and complexrenadfi this
compensation in its justification to Decisions oaW20, 2014. | PZP
1/14. In Its opinion, this liability is explicitiyeither contractual nor tort
liability*2. Prima facieit seems, that in practice, this liability could be
based on the both law basics.

Talking about a contractual liability, it should lssumed, that it
appears as asecondary element whilst establisammgemployment

9 |bidem, p. 112.
1 A, SobczykFreedom of work and powat/arsaw 2015, p. 159 and next.
125ee: Order of the Supreme Court of 20 May 20REZP 1/14, LEX No. 1515452.
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relationship. Therefore, an application of thesgaleprocedures on
liability should not cause major difficulties whediscrimination is

committed by an employer. However, it should be ewrbered that
according to the art. 471 of Civil Code, a debtoin this case, as an
employer may be released from liability if non-merhance or improper
performance of duties result from circumstancestviiney are not liable
for.

Thus, we can pose a question what happens wherpetzor of
discrimination is not the employer but another esypé.Prima facie in
this case, it would be difficult to base an empttydiability on ex
contracto basis. It should be noted, however, that in therdiure it is
assumed that an employer, as an organizer anditiangfof work of
human hands, is responsible for performances ofetmire plant®.
| think, that this assumption may justify contradtiability of an
employing entity in the above scope.

In my opinion, it is also reasonable to consideplayers' liability
for discrimination inex delictolegal procedures. The principle of risk or
guilt should be taken into account as the first.omethis case, the
principle of risk included in the article 430 of\}iCode seems to be
suitable. It regulates liability for damages caud®d a subordinate.
According to its content, "whoever entrusts perfanges to a person,
who is subjected to his or her direction and isgsal to follow his or her
instructions, is responsible for a damage causedhby person who
performs tasks entrusted to them."

Undoubtedly, it is liability for results. Thereforehe fact of
discrimination justifies an employer's liabilitg $hould be noted, that
the principle of liability resulting from this acte, in some way, is closer
to the principle of guilt expressed in the art. 41%.C". Referring to its
content, an employee's liability can be proved, nmilge guilt of an
employee, the perpetrator of

discriminatory actions, is demonstrat&dhis obligation causes, that

*The Act of 23 April 1964, - Civil Code, Journal lafvs 2017, item 459.

1See: P. Prusinowski, [in:] Z. Géral (e@pntractual Employment Basié/arsaw 2012,
p. 52.

1°A. Rembieliski, Civil liability for damage caused by the subordigatvarsaw 1971,
p. 44.

16 See G. Bieniek (edfommentary on the Civil Code. Third book of commitim
Volume 1 Warsaw 2003, p. 344.

76



An Employer’s Liability for Discrimination

at this stage, a supervisor is not treated as #ie atcused’

It should be noted, that according to the literaamng of the art.
430 of C.C., a superior's liability can only be y&d if a subordinate
would discriminate other worker only when performiasks entrusted to
them under the employment relationship and not adying their
performance$. |think that it cannot be difficult to decide tha
discrimination can take place within the scope ofkwactivities. In my
opinion, it always appears along with work processe

Looking for legal procedures on liability describimn employer's
liability for discrimination, it seems justified tpay attention to the
principle due to which a person entrusting actibtmssomeone else is
liable for their actions. It is regulated in Argctt29 of C.C. which says
that "a person, who entrusts the execution of aiets/to another person,
is responsible for a damage caused by a perpettatorg a performance
of a task entrusted to them, unless he or shetigulty in the choice or
he or she entrusts performances to himself/hemelfgency or company
which, in the field of their professional activiie carry out such
activities. "

A certain difficulty in interpretation lies in thact that an employer
is responsible for their own fault in the choicailpa in eligendy”.
Certainly, at the moment of employment activities eanployer cannot
know that an employee may commit discrimination.

It should be noted, that according to the literadraing of the
provision its scope is similar to the art. 430 ofCC and limited to
damages caused during performing entrusted aeByitand not to
damages done alongside those activities. Nevesgkelehink that the
above limitation does not result in the exclusioin possibilities of
applying legal norms, resulting from these artiglegarding employer's
liability for damages for discrimination. In theblaur law literature, it is
noted that "specificity of an employment relatiopshustifies an
application of solutions different from those admptin the law of
obligations (...).2° Therefore, wider interpretation of Civil Law shdwe
considered as justified. It is caused by the spmtyifof this branch of

" A. Rembieliski, op. cit., p. 44.

18 J. Kwmicka-Sulikowska,Principles of tort liability in the light of new eénds in
Polish legislationWarsaw 2011, p. 62.

¥ See: G. Bigka (ed.), Op. cit., p. 337.

20} . PisarczykEmployer's riskWarsaw 2008, p.210.
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law. In my opinion liability principles arising fro these two articles
apply fully when discrimination occurs despite tlaet that it cannot
relate strictly to work processes.

In the literature of the 1970s, A. Remhiski distinguished the
principle of "clean risk®. In this case, a debtor’s liability is not based o
the premise of guilt and unlawfuln€€sA proof in the absence of guilt
(exculpation) does not release from liabifityit seems to me, that this
principle could also determine an employer’s ligibfior discrimination.
In this case, employer's liability would be almasisolute and the
freedom from it could only occur if one of the eraation criteria is met.

A. Sobczyk has a different opinion on it. He emues that an
employer's liability, in this regard, is solely ledson the principle of
guilt, which results from the public-law nature afiscrimination
prohibition. He also points out that "(...) the @othtroduces high
standards of diligence for an employer. The faoksinot occur only in
a case in which, despite efforts made, discrimamatook place. The lack
of counteracting discrimination (even culpable)<laoet fit the content of
the art. 18,3d of L.C. It only justifies the sitiost in which an
employment contract is terminated due to the artéet. 55 § 11 of L.G?

The discrimination prohibition applies not only &nployees but
refers to a process of recruitment and to an actedabour market
services and instruments, as WelThe opinion, expressed by A. Rycak,
seems to be acceptable. He thinks that discringinatn the field of
access to employment, is also a failure to exerttigeright to work
expressed in the art. 10 of L®Thus, a candidate for an employee may
also be a victim of discrimination. So it is eveomn difficult to answer
unequivocally the question about the basis of eygsls liability for
damages (property) for discrimination.

ZLA. Rembielhski, op. cit., p. 42. See also: J. #uicka-Sulikowska, op. cit., p. 163.

22 7. BanaszczykResponsibility for damage caused in the exercigsubfic authority
Warsaw 2015, p. 28

23 M. Kalinski, Damage on property and its repaifarsaw 2014, p. 123.

2 A, Sobczyk, Law..., op. cit.p. 117.

% A. Ludera-RuszeDiscrimination for disability in the field of aces to employment,
PiZS 8/2014, p. 25; Lt. A. Ludera-Ruszel,Discrimination on the grounds of sex in the
light of EU and Polish labour law - remarks on theénciple of equal payPiZS 2/2015,
p. 24; M. Tomas[ewska, [i[{] J. Stelila (ed.), Labor Law, Warsaw 2013, p. 35.

% A. Rycak, Universal protection of durability of employmemtationship Warsaw
2013, p. 159.
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In my opinion, there is not a rational justificatior differentiating
grounds of an employer's liability because of whd avhen committed
discrimination. The opposite assumption would mewt an employer
would be liable for their own acts on the basipfhciple of liability ex
contractoor on the basis ofx delictoliability on the principle of guilt
and, finally, for unlawful acts of their employees the basis of the tort
'risk principle’ or 'clean risk'. Following this asnption we can notice
that party's positions in a trial would be diffeiegspecially in the area of
evidence duty.

Therefore, thede lege ferendapostulate seems legitimate for
judicature to develop a unified opinion concerngmgployer's liability
law procedures in this regard. Certainly, the éxgstaw regulations are
not very transparent and does not support the mghiation of the
principle of legal certainty.

2. Conditions of liability for damages

It is generally accepted that liability for disciimatior?’ is
determined by one positive premise. It is itselpdually understood as
a discriminatiof®. Sometimes it is defined as a qualified form oéqual
treatmerft’. A. Sobczyk thinks, that such a formulation, hoervs the
result of a misinterpretation of the provisions discrimination and
unequal treatmenrif. The author points that discrimination at the stafje
employment or termination of an employment contiaca violation of

2" Due to the marginal character of the concept @chimination”, in this paper, | do
not introduce a full analysis of this issue. | atdm not try to distinguish direct and
indirect discrimination, as well as harassment sexal harassment. These topics go
significantly beyond the mainstream of discussiBor the purposes of the article, all
these issues are mixed up in the concept of digtation.

% Lt. L. Mitrus, [in] K.W. Baran (ed.)Labour Law Krakéw 2005, p. 91; M.
Glogowska,Consequences of the violation of the principle eqpiad pay regardless of
sex in Polish labor lavjin:] A. Swiatkowski, op. cit., Krakow 2013, p.90. A different
opinion has E. Maniewska, who also considers unilngks to the premises of liability
in the subject matter. See: E. Maniewska, Deadind conditions for claiming
compensation for discriminatory, reason for terriora of an employment contract,
PiZS 7/2013, p.39.

gSee: Judgment of Supreme Court of December 3, 200QK 148/09, LEX No.
1108511.

%A. SobczykLaw..., op, cit.s. 108.
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freedom of employment leading to violation of freedin generaf’ In
such an approach, equality issues becomes lesstanpavhile an issue
on freedom, limited by forbidden reasons, to choosenaintain a job
becomes more importartt.

The catalog of discriminatory reasons has beemdetd by doctrine
and judicaturé® In general, if we want to talk about discriminatiave
should observe unjustified, and therefore not ainadequalizing
employee's status in work processes, differentiatcd employees'
situation due to their personal characteridfic¥he differentiation of
employees™ position in order to equalize their aittn does not
constitute discriminatiofi.

Talking about discrimination a damage is not a fisenof liability*°.
Nevertheless, it affects the scope of liability flmmages’ K. Jaskowski
pointed out that determining an amount of compémsathe amount of
property damage is an important element to be takenaccount, but it

3ICf. A Sobczyk, Freedom ..., op. cit., p. 162.

*bid, p. 154.

% G. Xdrejek, Investigation of claims related to mobbing, distnation and
harassmentWarsaw 2017, p.

3 Despite the fact that according to Labour Code of the manifestations of
discrimination of an employee is the differentiatiof their situation due to age.
Supreme Court observes that the termination of rapl@yment relationship with an
employee due to their retirement age is not sefficto recognize that an employee was
discriminated against. Coimparte e.g: JudgmentsoB6I February 2014, | PK 239/13,
LEX No. 1646079; Th{] Suprim[]Court of Jun[119, 2012, IT PK 265/11, LEX No.
1250568; SN of 14 Flbruary 2013, IIT PK 31/12, LEX No. 1380964. Th{Jord(r of th[J
Supreme Court of July 18, 2003, | PK 210/03, LEX §08520. See also the arguments
and literature cited by D. DzienisiuRyrotection of the permanence of an employment
relationship and reaching the retirement apgg,G. Gadziewicz (ed.) Protection of the
permanence of an employment relationship in thdakanarket economyWarsaw
2010, pp. 353 and n.

% Judgment of Supreme Court of 9 May 2014, | PK6/23, LEX 1483571. See:
Judgments: SN of 3 June 2014, Il PK 126/13, LEX87@B9. also, for example, L.
Florek,Labour Law Warlaw 2011, p. 19; M. L[k[fon, Differentiation of labour lawby:

A. Swiatkowski (ed.), Op. cit., Krakow 2013, p. 63, A. $apk, Freedom, op. cit., pp.
154-155.

%8113 E. Manilw!(ka, op. cit., p.39; E. Mani[w(ka, Claims for violation of the principle
of equal treatmentPiSZ 11/2010, p. 39.

3" See: K. Jgkowski, E. Maniewskal.abour Code. Comment. VolumeQracow 2006,

p. 99.
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is not the only determinant of the amount of dantdge

A different opinion is presented by P. Czarneckhowthinks that
amount of compensation awarded to a victim alwaiates to damages.
He states that a compensation in the minimum amauanipractice,
corresponds to alleged damagdesthink that a damage always occurs,
even in the form of harm, when somebody discrin@satther person.
Nevertheless, a generalization, that a damage alustys occur when
we talk about compensation, is a simple adaptatibrtompensation
solutions, based on Civil Law, to the ground of dabLaw. Making
such a comparison we should consider that Civil Idn&s not describe
the concept of an alleged damage, as damages arelevwithin the
limits of proven damage.

| think that this assumption does not change angthWe can cite
a situation in which an employee claims compensatthin limits of
the minimum remuneration, and it does not matteether there is no
damage or it is an alleged damage, in both caseefthct is the same
because a court does not investigate the existemcdamage. The
legislator imposes on courts the obligation to aveompensation as
a result of an employee’s demonstration of evidehat discrimination
has taken place.

In my opinion, this element stresses the differebedween the
meaning of a damage in Labour Law and its meamr@jvil Law.

3. Burden of proof

An employee, claiming discrimination, must demossff, make it
plausible that discrimination really took place.ush an employee
general statement that they were treated worse dhi@r employees is
not enough. They must indicate what worse treatwastand because of

% K. Jakowski, Afew remarks on compensation for discrimination aghian
employedArticle 183d of the Code), [in:] B. Cudowski, dvluski, On current issues of
labor law and social insurance. Jubilee book of fegsor Walerian Sanetr&iatystok
2013, p. 174.

39 p. Czarneckiop. cit.,p. 20.

01t seems that the phrase "demonstrate" used liggjunle in the field of labour law is
not identical with the concept of "prove". Thus, employee is not obliged to prove
discrimination, only to demonstrate (indicate) oimstances that make discrimination
possible.
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what feature they should be legally proteéted

When an aggrieved employee fulfills the obligationsubstantiate
the fact of discrimination, burden of proof is tséerred to an employ&r
A. Sobczyk does not agree with this opinion. Acaagdo him there is
not any transfer of burden of proof to an employpagty but it only
confirms the principle that "in the case of abreawf public-law
obligations, proving the correctness of acting ataxdance with the
public model is an obligation to those who must pmwith this
pattern:.

An employer may be released from liability for distnation if they
prove that any non-objective actions have not bepplied to an
employee. This is their obligation, regardless diethher discrimination
was committed either by him or her, or by theiranalinate$*,

If circumstances of a case show that a victim walsjected to
discriminatory actions a court is entitled to awalddmages to an
employee in the amount of the minimum remunerafiiorwork. A court
is not obliged to investigate whether a worker exgfl damage or not as
a result of discriminatory actiofts

A situation changes somewhat, when adverse effecta victim
exceed the value of the minimum remuneration forkwdf a claim is
extended by an employee beyond the amount of stgtudamage,
avictim must prove that adamage is bigger thaa thinimum
remuneration for work'®. |think it is reasonable to claim, that the
principle relating to changes in burden of proodld be applied due to
existing discriminatory actions. Therefore, onlydaamage must be
proven. Remaining elements should still only be wsho by
a discriminated person. There are no objective oreasto put an
employee in aworse proof situation during a toaly because they
submit a claim exceeding the amount of one mon#risuneration’®’.

*1 StradomskiMobbing and discrimination in the workplad&arsaw 2013, p. 30.

“2 Judgment of the Supreme Court of October 2, 20I2K 82/12, LEX No. 1365774.
also T. Liszcz, op. cit., pp. 2-3.

*3See: A. SobczyK,aw..., op. cit.p. 116.

4P, Czarneckiop. cit.,p.18.

4> Compare: Judgment of the Supreme Court of Febriy2013, Ill PK 31/12, LEX
No. 1380964. also T. Liszcz, op. cit., p. 3.

6 Compare: Judgment of the Supreme Court of Jarua2909, Il PK 43/08, LEX No.
584928. also E. Maniewsk&Jaims..., op. cit., p.39.

*" The above statement results from the content efatt. 183b § 1lof L.C. This
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| think that this assumption would be accepted lmtisupporters of the
civil and public-law character of the above comaios.

4. The nature of compensation for discrimination

The nature of compensation for discrimination i$ clear“®. The
literature mentions that this is not compensatiowen Civil Law'.
Liszcz T. noted that compensation, depending on ditgation, has
different functions such as: compensation, redm@ss specific civil
penalty®.

Both jurisdiction and the doctrine emphasize thampensation
adjudicated, on the basis of the art. 18,3d of ,L.€hould cover
compensation of damages to property and non-prpmeEods’. Such
a statement is significantly different from the @ggy of Civil Law
which assumes, that a court may award a victim deg@ate sum of
money as compensation, but onlyerpressis verbisases described in
the Act. Therefore, it is justified to claim thatye to Civil Law, it is
a rule to compensate property damages and an @excéptcompensate
non-pecuniary damag®s

It is not entirely clear whether the compensati@ntioned in Article
183D of L.C. should firstly compensate property dages or non-
property damages. In the third judgment of PK 43/88preme Court
expressed the opinion that the compensation destnibthis article "(...)
includes compensation of damages to an employeefsgegy and non-
property goods. If discrimination of an employee@simot cause damage
to a property or a damage is lower than the mininmamuneration, an
employee has the right to a compensation (whicmig compensation or

provision does not give reasons to a differentttneat of employees depending on
whether they claim compensation in a minimum amoaomntn a higher one. If an
employee demands compensation exceeding one moathiseration, a damage and
causal relationship must be proved on the basiCiofl Law, but the fact of
discrimination or non-discrimination occurrence eéns unchanged.

8 See: G. ddrejek,op, cit.,p. 130.

9 See: E. Maniewsk&laims..., op. cit., p. 39

0T, Liszcz,op. cit, p. 2.

*1 Judgments: Supreme Court of July 10,201 PK 256/13, LEX No. 1515454; Th{
Suprim[]Court of Dlclmb(t 3, 2009, IT PK 142/09, LEX No. 823871; Th{]Supriml]
Court of January 7, 2009, Il PK 43/08, LEX No. 528. also by P. Czarnecki, op. cit.,
p. 18k.

*’See: G. Bigka (ed.), Op. cit., p. 429.
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partly also a compensatiosensu strictd,">* According to the above
judicature the primary role of this compensationaisompensation to
property damage. However, if a damage has not cegtar is lower than
the amount of the statutory damages, then in tage,ca certain legal
fiction should be adopted, according to which apensation amount
exceeding an amount of a damage is a pecuniaryeasagion.

Therefore, the compensation in this case is otarstary nature and
should be awarded at least in the amount of stgt@tmmpensation. This
notion has been criticized in the literature. Pa@ecki draws attention to
the fact that the above concept goes beyond theerbaf the art. 18(3d)
of L.C. The author also states that it is incomsistwith the logic,
"according to which an amount of non-material piléja caused by
discrimination is inversely proportional to an ambuof material
damage™ A. Sobczyk also criticizes the above-mentioned r&me
Court's opinion. The author considers it to be rmagete
misunderstanding which is a consequence of theusanf of concepts:

It should be noted that there is also a differeietvwin judiciary.
According to it, a compensation is primarily inteddto compensate for
a non-pecuniary damag®This point of view is also criticized by A.
Sobczyk, who emphasizes the public-law nature dg thenefit.
According to him, Supreme Court incorrectly accdptee interpretation
of a compensation, described in the article18,3d.6f, which aims to
compensate for damages to property and non-progeys, because
a sanction is obviously not a compensafibithe author claims that
a sanction that is only a compensation (redregstig sanction®

The public-law nature of this compensation is oft@ention in
jurisdiction. Supreme Court in the justificationtbe judgment of 3 April
2008, 1l PK 286/07, stated that this compensati@s leatures of
a sanction for the violation of the principle of aqual treatment
Summarizing the dispute on the nature of the comsgtéon in question,

*3Judgment of Supreme Court of January 7, 2009,KI4B/08, LEX No. 584928,

**p_ Czarneckipp. cit.,p. 20.

**See: A. SobczyK,aw..., op. cit.p. 115.

* See: e.g. Judgments: SN of 10 July 2014, II PK 256/13, LEX No. 1515454; SN of
February 3, 2009, | PK 15&0LEX No. 496999; The Supreme Court of April 3, 2008,
Il PK 286/07, LEX No. 511691.

> A. SobczykLaw..., op. cit.s. 115.

*There.

%9 See: Judgment of Supreme Court of 3 April 2008K1286/07, LEX No. 511691.
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some representatives of the doctrine state thatipeitiability would be
more appropriate than compensation.

5. Effective, proportionate and dissuasive compensatio

Judicature emphasizes the fact that the compensatiqquestion
should be effective, proportionate and dissua%ihe above opinion is
the result of a situation in which Polish legal iahscrimination
solutions become similar to European offe®ue to Article 15 of
Council Directive 2000/43 / EC of 29 June 2000, skhimplements the
principle of equal treatment of a person regardtasg racial or ethnic
origin,%® and Article 17 Council Directive 2000/78 / EC af Rovember
2000, establishing ageneral framework for equatattnent in
employment and occupatidh,sanctions that may include payment of
compensation to avictim of discrimination, must ledfective,
proportionate and painful.

| think that the analysis of the current legal aiton allows us to
come up with a thesis that courts cannot fully empént the legal norm
resulting from Article 15 and 17 of the above-menéd directives. The
arguments in favor of this notion can be found e Code of Civil
Proceduré® According to the opinion expressed by Supreme Cénr
a court case for compensation for discriminatiopreamise for awarding
damages determines discrimination in employment®.in the further
part of this decision, the Court expressed Its iopirmccording to which
determining the value of a subject of a disputestw@uld apply the article
19 § 1 of Code of Civil Procedure. This provisidatss that in monetary
claims cases, reported in exchange for another, itdr@ monetary
amount stated is avalue of the subject of a déspilherefore, an
aggrieved employee is obliged to indicate a valdeasubject of
a dispute at the early stage of presenting a cagainst an employer.

If, however, an employed victim, as the subject ao€laim in

€0 p, Czarneckiop. cit.,p. 23.

®Judgment of Supreme Court of June 6, 2012, IIl RK.B, LEX No. 1318418.

627. Goral, About the Code Catalog of Principles of Individuabor Law, Warsaw
2011, p.

®Journal. A. UE.L.2000.180.22

®Journal. A. UE.L. 2000.303.16.

®The Act of November 17, 1964, - Code of Civil Prdeee, Dz.U.2016.1822.
®Decision of Supreme Court of 29 October 2014, PRA4, LEX No. 1544221.
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a lawsuit, would indicate the amount of money aseguivalent of
a precisely calculated damage to a property aralig would decide that
the amount would not be enough to perform the tHreetions of
compensationge factg nothing else can be done under the current legal
situation. According to the art. 321 § 1 and 4771Code of Civil
Procedure, a court cannot decide more than a dePhaina court ignore
the norm described in these articles, it will vielahe principle of
availability and adversarialifi? This opinion was also expressed by the
legislator justifying the draft amendment to CodeCovil Procedure and
some other acts indicate that the ban on going rzkytbe scope of
arequest is an inviolable and strictly observethgyle in all legal
systems. It also co-operates with individualiseesg of Civil Law based
on the principle of freedom and autonomy of privigéts

Prior to the entry into force of the Amending Adt uly 2, 2004.
about the change of the act of Code of Civil Procecand some other
acts’® the situation was completely different. By virtole§ 1 art. 321 of
C.C.P., which has not been changed by the amendifzenburt cannot
decide on the subject that was not covered by addmor award over
a demand." However, as a result of the above amentdthe § 2 of the
analyzed article was repealed. According to itsdivay, "the provision of
the preceding paragraph is not applied in casesinglto maintenance
claims and for compensation for damages caused lnkawful act. In
such cases, acourt decides on claims arising ffaots cited by
a plaintiff, also, when a claim was not covered ebglemand or when
a claim was submitted in a size smaller than tlleexhcompensation due
to court proceedings. It does not raise the slgjhtdoubt that
discrimination is a labour law tort.

| think that the repealed provision gave courts dpgortunity to
issue judgments implementing postulates resultnognfthe directives
cited above. However, accepting the postulates agoed in the

’See: Judgment of Supreme Court of November 16, ,20P& 79/10, LEX No.
725007.

®8Compare. Judgment of Supreme Court of 25 June 2016SK 612/14, LEX No.
1771393.

89 Justification of the draft of act on amending #et - Code of Civil Procedure and
some other acts together with the draft of baseretive acts. Sejm print no. 965 from
October 4, 2002. See: http://orka.sejm.gov.pl/Dikkinsf/wgdruku/965/$file/965.PDF
Journal A. Nr 172, item 1804.
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justification to the amendment of Code of Civil Bedure, it should be
assumed that the repeal of § 2 of the quoted artiek its axiological
bases in Civil Law.

The situation, regarding the amendment of theda1l of C.C.P, is
different, because 8§ 1, 1 and 2 of this articleeng@eleted. The current
wording of the provision states that "if an empleyes chosen one of
their alternative claims and a claim submitted suont to be unjustified,
acourt may “ex officio” take into account otherteahative claim.”
Therefore, the provision applies ority a situation in which Labour Code
gives a victim employee a choice of a cldinin my opinion, the current
wording of the provision does not allow courts timply with the legal
norm resulting from the articles 15 and 17 of thedaives mentioned
above. Judicature, on its basis, cannot decide nhare a demand if it
thinks that a compensation awarded will not bectiffe, proportionate
and dissuasive.

| think that the original wording of the provisigave courts such
a possibility. By virtue of the § 1 of this articla court, pronounces
a verdict, can rule on claims that arise from faited by an employee,
also, when a claim was not covered by an employeqlsest or when it
was submitted in a size smaller than the agreedpensation due to
court proceedings.

In my opinion, the arguments invoked by the legwmia that
constitute the basis for the deletion of Art. 4%&/1 of L.C., should not
be accepted, This provision described a specia¢ tgp proceedings
concerning cases relating to labour law. The argusyg@resented by the
legislator, justifying the amendment of this aeichxiologically refer to
Civil Law not Labour Law.

Article 477 of C.C.P. was also amendéd think that the legislator
by adding the second sentence in this article, rdoog to which
a chairman instructs an employee about claimsngrifiom facts they
cite, is an insufficient action. A more appropriat#dution seems to be the
one in which a court decides, on the base of deikevidence, what
compensation would be effective, proportionate @isduasive.

A solution, in which avictim employee already inlas/suit is

1G. kdrejek,op. cit.,p. 135.

2"|In proceedings initiated by an employee, summeeifgring to art. 194 § 1 and § 3,
to participate in a case a court may also perfornofficio. A chairman instructs an
employee about claims arising from the facts kesci
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obliged to indicate what compensation will not onlfulfill
a compensatory function but also be effective, priopnate and
dissuasive, seems to be defective for several measbirstly, an
employee does not act objectively. Secondly, idiiicult to decide
whether allegations against employers can be coatr

We cannot forget that this solution is somehowtioral, because it
is difficult for me to imagine a situation in which court instructs
a victim employee, that on the base of directiibst a demand, as
a repression for an employer, can be extendedhfabatracted amount.

Jurisdiction also expresses the opinion that Lab@aurt is not
obliged to instruct an employee if a plaintiff eigly requests
a demand? If an aggrieved employee demands compensationatue
of which is indicated with great accuracy in redatio a damage, a court
will not instruct them about the possibility of ertling this claim and
such conduct is consistent with the adopted case -I

I think that the above actions of the legislatorsbme extent, make
courts impossible to award compensations which Ishie always
effective, proportionate and dissuasive. Therefamzording to Ms. E.
Maniewska's opinion, "(...) if an employee suffedaimage to property,
and a compensation covering is not sufficientlyeetiive, proportionate
and dissuasive (especially if it would be a smailbant of money), then
it is necessary to award an additional amount-apamsation-in order to
perform the correct functions of compensation dpeti in the
directives”® moreover, it will be applicable only if a victinmployee, in
a deliberate or unconscious manner, has inflatecdcinal damage in
a claim. | think that in the current legal state,such a situation a court
will be able to award damages that go beyond theahanaterial
damage.

In my opinionde lege ferendathe legislator, as soon as possible,
should take appropriate measures to help judicatuienplementation
norms resulting from the above-mentioned directives

Conclusions

By analyzing Article183D of L.C. one can justifyeticlaim that even
though an employer can use the phrase "compensé#tiaoes not decide

3Judgment of Supreme Court of March 27, 2007, 11238/06, LEX No. 400477.
" E. ManiewskaClaims..., op. cit., p. 39.
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about its civil law origin. Public and legal elem®rare visible in it.
| think that the aim of this function is to showatltcompensation must be
effective, proportionate and dissuasive.

In practice, one can observe a problem regardiggeation to what
extent a public-law objective is implemented. hthithat in the absence
of a damage, statutory damages not always fullytrti@e objective.
Also, if a victim precisely indicates an amounteoflamage, the public-
law purpose may not be achieved by the above-medicompensation.
In this case, it performs only a compensating fomct This state of
affairs is worrying. The legislator should strive énsure that the public
lawful character of this compensation is fully implented. Courts
should be able to decide over arequest when tlagy achieve this
objective only in this way.

The de lege ferendgostulate is also justified to make judicature
unequivocally establish law procedures on emplseydidbility for
discrimination. It is not clearly defined by thegiglator, and it seems to
be of great importance.
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